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This email responds to your request for records under the California Public Records Act (Gov. Code §§ 6250 —
6276.48), received via email on March 6, 2017. We are responding to each item of your requests as follows:

1) “Provide a copy of the documents that LACSD filed for the Motion for Summary Judgment in the

Darlene Butler case.”

In response to item #1, the District is providing with this email a copy of the following documents for Case

No. CIVDS1403019:
1.

2.

5.

6.

Defendants’ Separate Statement of Undisputed Material Facts in Support of Motion
Summary Judgment

Declaration of Catherine Cerri in Support of Defendants’ Motion for Summary Judgment
or, in the Alternative, Summary Adjudication of Issues

Declaration of Marc Lippert in Support of Defendants’ Motion for Summary Judgment or,
in the Alternative, Summary Adjudication of Issues

Declaration of Natalie Potter in Support of Defendants’ Motion for Summary Judgment or,
in the Alternative, Summary Adjudication of Issues

Notice of Motion and Motion for Summary Judgement or, in the Alternative, Summary
Adjudication of Issues

Defendants Compendium of Exhibits

2) “Provide Butler's opposition.”

In response to item #2 of your request, the District does not have a copy of the document referenced

above.

Sincerely,

HKathleen Field

Executive Assistant

Lake Arrowhead Community Services District

909 336-7117
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DENNIS J. WALSH, Esq. (State Bar No. 106646)
ALICE CHUNG, Esq. (State Bar No. 245166)

Attorneys for Defendants, LAKE ARROWHEAD
COMMUNITY SERVICES DISTRICT, a public entity;
LEO HAVENER, a public entity employee; and
CATHERINE CERRI, a public entity employee

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

DARLENE BUTLER, an individual,

Plaintiffs,

V8.

LAKE ARROWHEAD COMMUNITY
SERVICES DISTRICT, a Public Agency;
LEO HAVENER, Individually and in his
capacity as General Manager of the Lake
Arrowhead Community Services District;
CATHERINE CERRYI, Individually and in
her capacity as supervisor at Lake
Arrowhead Community Services District;
and DOES 1 — 100, inclusive,

Defendants.

Case No. CIVDS1403019
Complaint filed: March 19, 2014
Assigned to: Hon. Brian McCarville
Department: S30J

DECLARATION OF NATALIE POTTER IN
SUPPORT OF DEFENDANTS’ MOTION FOR
SUMMARY JUDGMENT OR, IN THE
ALTERNATIVE, SUMMARY
ADJUDICATION OF ISSUES

[Concurrently filed with Notice of Motion for
Summary Judgment, or in the alternative, Summary
Adjudication of Issues; Separate Statement in
Support of Motion For Summary Judgment, or in
the Alternative, Summary Adjudication of Issues;
Defendants’ Exhibit List; Request for Judicial
Notice; [Proposed] Order re Request for Judicial
Notice; Declarations of Alice Chung, Catherine
Cerri, and Marc Lippert; [Proposed] Order]

DATE: April 6, 2017
TIME: 8:30 AM.
DEPT.: S30J

TRIAL: May 9, 2017
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I, NATALIE POTTER, do hereby declare:

1. I am a resident of the State of California and I am over 18 years of age. I make this
declaration in support of the motion for summary judgment or, in the alternative, summary
adjudication of issues, of defendants, LAKE ARROWHEAD COMMUNITY SERVICES
DISTRICT (“LACSD”), a public entity; LEO HAVENER, a public entity employee; and
CATHERINE CERRI, a public entity employee, to the Second Amended Complaint of plaintiff,
DARLENE BUTLER, brings against them.

2 I am the Human Resources Manager at LACSD. 1 have held this position since
September 9, 2014. Under the direction of the General Manager of LACSD, I oversee the Human
Resources department and its functions, as well a Risk Management. I am responsible for
overseeing projects and assignments of professional, technical, and administrative support staff.
My office manages and maintains employee personnel files and documents related to all of the
positions at LACSD, including job descriptions. My office also maintains documents related to
government tort claims and complaints or other documents from the Department of Fair
Employment and Housing. As part of the normal course of my duties and my position, 1 have
regular access to these documents and I am the custodian of records for all of these documents on
behalf of the District. My office is responsible for implementing and enforcing the District’s anti-
discrimination, harassment, and retaliation policies, and it responds to complaints of that nature,
and as a result, [ am familiar with these LACSD policies.

3. On information and belief, I understand that Ms. Butler has alleged that LACSD
paid Mr. Lippert more than she received after she became the Customer Service Supervisor. Per
my review of the records in Human Resources, Ms. Butler’s highest position was Interim
Customer Service Supervisor. She was never ascended to the position of Manager, which, again,
is a position that is superior the position of Supervisor.

4. In my review of the personnel file of Marc Lippert, Mr. Lippert was promoted to
Interim Water Management Coordinator beginning January 17, 2004. Attached as Exhibit 7 to the
Compendium of Exhibits in support of Defendants’ Motion for Summary Judgment or, in the

alternative, Summary Adjudication of Issues, is a true and correct copy of the LACSD job
' 2
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description for the position of Water Use Efficiency Coordinator. Beginning December 4, 2006,
he was also selected to simultaneously fill the position of Customer Service Supervisor. Attached
as Exhibit 5 to the Compendium of Exhibits in support of Defendants’ Motion for Summary
Judgment or, in the alternative, Summary Adjudication of Issues, is a true and correct copy of the
LACSD job description for the position of Customer Service Supervisor. Within approximately a
year, the District promoted Mr. Lippert to the position of Customer Service Manager while still
simultaneous holding the position of Water Management Coordinator and he oversaw Public
Information. Attached as Exhibit 4 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of the LACSD job description for the position of Customer Service Manager. His
then-current hourly rate was $42.724.

5. Ms. Butler was reclassified as the Interim Customer Service and Utility Billing
Supervisor on about November 16, 2009. Tam informed and believe that the position of Customer|
Service and Finance Manager was split into two positions. Ms. Butler held one position and
Kasey Brandenberger held the position of Interim Finance Supervisor. The position warranted a
pay increase of a 165 grade, step 2 of what equated to $29.24 per hour, from $26.61 per hour.
Attached as Exhibit 10 to the Compendium of Exhibits in support of Defendants’ Motion for
Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true and correct
copy of the relevant Personnel Action Form regarding the reclassification and that is found in Ms.
Butler’s personnel file.

6. This arrangement continued for several months until it appeared that the
arrangement was no longer appropriate or the best use of LACSD resources. The individual
interim positions were dissolved and Ms. Butler and Ms. Brandenberger were placed in other
positions. Attached as Exhibit 12 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of the relevant Personnel Action Form, dated September 3, 2010, and that is
found in Ms. Butler’s personnel file. On or about September 6, 2010, Ms. Butler was reclassified

as an Accounting Technician III. Her new hourly rate was approximately $28.45 at Grade 165 and
3
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step 2, and higher hourly rate than her rate immediately preceding the interim position and with
the same grade and step.

. Ms. Butler’s personnel file reflects that she was placed on paid administrative leave
for one to two business days, beginning August 19, 2010, for alleged bullying behavior. Attached
as Exhibit 11 to the Compendium of Exhibits in support of Defendants’ Motion for Summary
Judgment or, in the alternative, Summary Adjudication of Issues, is a true and correct copy of the
memorandum placing Ms. Butler on paid administrative leave.

8. Attached as Exhibit 29 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of the government claim dated September 20, 2013, from Bradley White, who
represented himself to be Ms. Butler’s attorney. The document is maintained in a file in Risk
Management and appears to be dated as received on September 23, 2013. It is LACSD’s custom
and practice to stamp a document on the date that LACSD received the document. Based on this,
believe that LACSD received the document on September 23, 2013, and it appears that the
document was mailed to LACSD on September 20, 2013.

9. Attached as Exhibit 30 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of the documents that LACSD received from the Department of Fair
Employment and Housing, dated December 30, 2013, regarding Ms. Butler’s complaint against
LACSD. The document is maintained in Risk Management.

10.  Attached as Exhibit 8 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of District’s Harassment and Insubordination Prohibition in effect in 2013.

11. Attached as Exhibit 9 to the Compendium of Exhibits in support of Defendants’
Motion for Summary Judgment or, in the alternative, Summary Adjudication of Issues, is a true
and correct copy of the relevant excerpts of the LACSD Employee Handbook discussing the
prohibition of harassment, discrimination, and retaliation, in effect in 2013.

i
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I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed this 19th day of January, 2017, at Riverside, California.

Natalle Potter

NATALIE POTTER
Declarant
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WALSH & ASSOCIATES, APC
16633 Ventura Boulevard, Suite 800
Encino, CA 91436

Telephone: (818) 986-1776
Facsimile: (818) 382-2071

(SPACE BELOW FOR FILING STAMP ONLY)
Exempt From Fees Per Govt. Code §6103

DENNIS J. WALSH, Esq. (State Bar No. 106646)
ALICE CHUNG, Esq. (State Bar No. 245166)

Attorneys for Defendants, LAKE ARROWHEAD
COMMUNITY SERVICES DISTRICT, a public entity;
LEO HAVENER, a public entity employee; and
CATHERINE CERRI, a public entity employee

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN BERNARDINO

DARLENE BUTLER, an individual,

Plaintiffs,

VS.

LAKE ARROWHEAD COMMUNITY
SERVICES DISTRICT, a Public Agency;
LEO HAVENER, Individually and in his
capacity as General Manager of the Lake
Arrowhead Community Services District;
CATHERINE CERRI, Individually and in
her capacity as supervisor at Lake

Arrowhead Community Services District;
and DOES 1 — 100, inclusive,

Defendants.,

Case No. CIVDS1403019
Complaint filed: March 19, 2014
Assigned to: Hon. Brian McCarville
Department: S30J

NOTICE OF MOTION AND MOTION FOR
SUMMARY JUDGMENT OR, IN THE
ALTERNATIVE, SUMMARY
ADJUDICATION OF ISSUES

[Concurrently filed with Separate Statement in
Support of Motion For Summary Judgment, or in
the Alternative, Summary Adjudication of Issues;
Defendants’ Exhibit List; Request for Judicial
Notice; [Proposed] Order re Request for Judicial
Notice; Declarations of Alice Chung, Catherine
Cerri, Marc Lippert, and Natalie Potter; [Proposed]
Order]

DATE: April 6,2017
TIME: 8:30
DEPT: S§30J

TRIAL DATE: May 9, 2017

TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE defendants, LAKE ARROWHEAD COMMUNITY
SERVICES DISTRICT (“LACSD”), a public entity, LEO HAVENER (“Havener”), a public
entity employee, and CATHERINE CERRI (“Cerri”), a public entity employee, (collectively

herein “Defendants”) will move for summary adjudication or, in the alternative, summary

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR,
IN THE ALTERNATIVE, SUMMAIRY ADJUDICATION OF ISSUES
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adjudication of issues, as to the Second Amended Complaint (“SAC” or “Complaint”) of plaintiff,
DARLENE BUTLER (“Plaintiff), on April 6, 2017, in Department S30J of the San Bernardino

Superior Court before the Honorable Brian McCarville.

ISSUE NO. 1:

Issue 1(a):

ISSUE NO. 2:

[ssue 2(a):

ISSUE NO. 3:

I

Issue 3(a):

Issue 3(b):

Issue 3(c):

AS _TO THE FIRST CAUSE OF ACTION OF DISABILITY
DISCRIMINATION - FAILURE TO PROVIDE REASONABLE
ACCOMMODATION IN VIOLATION OF FAIR EMPLOYMENT &
HOUSING ACT [GOV. CODE §12940] AGAINST LACSD (UMF 1-
67)

Plaintiff cannot establish a prima facie case of disability discrimination —

failure to provide reasonable accommodation, as the District had no notice
that she had a disability that required accommodation.

AS TO THE SECOND CAUSE OF ACTION OF DISABILITY
DISCRIMINATION - FAILURE TO ENGAGE IN THE
INTERACTIVE _ PROCESS IN VIOLATION OF __ FAIR
EMPLOYMENT & HOUSING ACT [GOV. CODE _§12940(n)]
AGAINST LACSD (UMF 1-67)

Plaintiff cannot establish a prima facie case of disability discrimination —
failure to engage in the interactive process, as the District had no notice that
she had a disability and that parties needed to engage in the interactive
process.

AS TO THE THIRD CAUSE OF ACTION OF HOSTILE WORK
ENVIRONMENT HARASSMENT - CONDUCT DIRECTED AT
PLAINTIFF _IN _VIOLATION OF FAIR EMPLOYMENT &
HOUSING ACT [GOV. CODE §12940(j)] AGAINST LACSD,
HAVENER, AND CERRI (UMF 1-67)

Plaintiff cannot rely on any actions occurring outside of the statute of]
limitations.

Plaintiff cannot establish a prima facie case of harassment as she did not
suffer objectively severe or pervasive treatment.

Plaintiff cannot establish a prima facie case of harassment, as she cannot

demonstrate that she was harassed due to a protected trait.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR,
IN THE ALTERNATIVE, SUMMA2RY ADJUDICATION OF ISSUES




O 0 NN N U R W N~

W W W NN NN DN NN DN NN = = e e e e e e e e
N = S O 1N R WY, O YNy WD o

lalal

ISSUE NO. 4:

Issue 4(a):

ISSUE NO. §:

Issue 5(a):

Issue 5(b):

Issue 5(b):

Issue 5(¢):

Issue 5(d):

ISSUE NO. 6:

"

Issue 6(a):

[ssue 6(b):

Issue 6(¢):

AS TO THE FOURTH CAUSE OF ACTION OF FAILURE TO
PREVENT HARASSMENT, DISCRIMINATION OR RETALIATION
IN THE WORKPLACE IN VIOLATION OF FAIR EMPLOYMENT
& HOUSING ACT [GOV. CODE §12940(k)] AGAINST LACSD (UMF
1-67)

Plaintiff cannot establish a prima facie case of failure to prevent

discrimination or retaliation.

AS TO THE FIFTH CAUSE OF ACTION OF RETALIATION IN
THE WORKPLACE IN VIOLATION OF FAIR EMPLOYMENT &
HOUSING ACT |[GOV. CODE §12940(h)] AGAINST LACSD (UMF 1-
67)

Plaintiff cannot establish a prima facie case of retaliation as she did not

suffer from an adverse employment action.

Plaintiff cannot establish a prima facie case of retaliation as she did not
engage in a protected activity within the statute of limitations.

Plaintiff cannot establish a prima facie case of retaliation as there exists no
causal link between her claimed protected activity and any adverse action.
Assuming arguendo Plaintiff establishes a prima facie case, LACSD has
articulated legitimate, non-discriminatory and non-retaliatory reasons for its
actions.

Plaintiff cannot show that LACSD’s legitimate, non-discriminatory and
non-retaliatory reasons were pretext for retaliation.

AS TO THE SIXTH CAUSE OF ACTION OF INTENTIONAL
INFLICTION OF EMOTIONAL DISTRESS AGAINST HAVENER
AND CERRI (UMF 1-67)

Plaintiff cannot relies on events outside of the applicable statute of|
limitations.

Plaintiff cannot establish a prima facie case for intentional infliction of
emotional distress.

Plaintiff’s claim is barred by the Workers’ Compensation Exclusivity

doctrine.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR,
IN THE ALTERNATIVE, SUMMAgRY ADJUDICATION OF ISSUES
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ISSUE NO. 7: AS TO THE EIGHTH' CAUSE OF ACTION OF VIOLATION OF
THE EQUAL PAY ACT AGAINST LACSD (UMF 1-67)

Issue 7(a): Plaintiff is barred as a matter of law from bringing this claim for failure to
timely exhaust her administrative remedies.

Issue 7(b):  Plaintiff cannot establish a prima facie case for a violation of The Equal Pay

Act.
ISSUE NO. 8: AS TO THE REQUEST FOR PUNITIVE DAMAGES AGAINST
HAVENER AND CERRI (UMF 1-67)
Issue 8(a):  Plaintiff cannot establish a prima facie case for punitive damages.
DATED: January 20, 2017 WALSH & ASSOCIATES, APC
By:

DENNIS J. WALSH, E€Q.~

ALICE CHUNG, ESQ.

ATTORNEYS FOR DEFENDANTS LAKE
ARROWHEAD COMMUNITY SERVICES
DISTRICT, a public entity; LEO HAVENER, a
public entity employee; and CATHERINE CERRI, a
public entity employee

! The Court sustained the demurrer without leave to amend as to the seventh cause of action for negligence against all
defendants.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT OR,
IN THE ALTERNATIVE, SUMM/ZRY ADJUDICATION OF ISSUES
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MEMORANDUM OF POINTS AND AUTHORITIES
L MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiff brings the following causes of action against Defendants: (1) disability
discrimination — failure to provide reasonable accommodation in violation of the Fair Employment
and Housing Act (FEHA) (Gov. Code §12940) against the District; (2) disability discrimination —
failure to engage in the interactive process in violation of the FEHA (Gov. Code §12940(n))
against the District; (3) hostile work environment harassment — conduct directed at Plaintiff (Gov.
Code §12940(j)) against the District, Havener, and Cerri; (4) failure to prevent harassment,
discrimination or retaliation in the workplace (Gov. Code §12940(k) against the District;
(5) retaliation (Gov. Code §12940(h)) against the District; (6) intentional infliction of emotional
distress against Havener and Cerri; and (7) violation of the Equal Pay Act against the District.
One by one, Defendants will demonstrate that they are entitled to summary adjudication for each
claim and the Court should award summary judgment in their favor.

First, Plaintiff cannot dispute that she never told the District that she was in need of an
accommodation or that she had a medical condition that affected her ability to do her job. (UMF
53.) Plaintiff even admits that a medical professional has never told her that she cannot work.
(UMF 8-19.) Finally, there is no evidence that the District believed that Plaintiff needed an
accommodation. Therefore her accommodation and interactive process claims must fail.

Additionally, Plaintiff is wholly incapable of demonstrating that she was subject to a
hostile work environment. Plaintiff did not suffer from a hostile work environment. Plaintiff was
not targeted due to any protected activity and she did not suffer any severe or pervasive conduct.
When Plaintiff returned from a lengthy paid administrative leave, Defendants identified a number
of legitimate performance concerns. They planned to identify these concerns before Plaintiff]
notified them of any disability. (UMF 8-19.) Plaintiff had a history of being a difficult employee
at times. The District wanted to make clear its expectations upon Plaintiff’s return to work.
(UMF 18.) Havener and Cerri only held work-related conversations with her and no one
discussed her age, gender/sex, or stress leave. (UMF 49-58.)

After insubordinate behavior on her fourth day back to work, Havener placed her on paid
administrative leave for the remainder of a single day. Plaintiff relinquished her District keys and
badge in front of Human Resources despite being told to return the following day at 7:30 a.m. and
to be ready to work. (UMF 35.) As a result, the District concluded that Plaintiff quit. It gave her|

the opportunity to discuss the revocation of the resignation, but she did not properly follow the

1
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instructions given to her and did not meet Havener and Cerri as directed. (UMF 37-45.)

Without support, Plaintiff also brings her harassment claim on the basis of “gender, sex,
[and] age.” (Third Amended Complaint (“TAC”), §81.) Plaintiff, however, admits that no one
made any comments about her age, sex, gender, or stress leave. (UMF 49-52.)  Plaintiff’s
harassment claim appears to be solely based on her belief that Marc Lippert (“Lippert”) conspired
against her to place her on or extend administrative leave in 2012 through 2013, and attempting to
get her fired. Plaintiff has no evidence of this and she cannot rely on time-barred events. (UMF
67.) Plaintiff submitted her claim to the Department of Fair Employment and Housing (DFEH) on
December 30, 2013. (UMF 67.) Thus, nothing before December 30, 2012, is actionable under
Plaintif’s FEHA claims. Plaintiff was on paid administrative leave from mid-2012 and finally
returned to work on June 24, 2013. As a result, only conduct occurring in June 2013 is actionable,
as she was on leave for all of 2013 before her return.

For the same reasons, her intentional infliction of emotional distress and failure to prevent,
claims must also fail, as the conduct by Havener and Cerri did not exceed the bounds of decency.

Plaintiff’s FEHA retaliation must also fail for a number of reasons. First, Plaintiff did not
suffer an adverse employment action. The District concluded that Plaintiff quit, and when given
the opportunity to discuss the resignation revocation, she failed to follow directions.

Second, Plaintiff did not participate in a protected activity. Plaintiff partly bases her claim
on a number of items not protected by the FEHA (complaints about alleged financial improprieties
and not purportedly paying her an equal salary). Plaintiff may rely upon the fact that she
identified a medical condition. However, the identification of a medical condition is not a
protected activity. Even requesting an accommodation, which Plaintiff did not do, is not a
protected activity.

Plaintiff also contends that she was discharged and terminated after complaining about
Lippert in 2010 and for “her emotional and mental state for which she was belittled and her age.”
(TAC, 197.) However, Plaintiff testified that she last raised concerns about Lippert’s alleged
harassment no later than 2010, which is far too removed from any later-alleged retaliation. (UMF
6-7.) Further, as stated above, Plaintiff denies any derogatory comments based on age or stress
leave. Therefore, the retaliation claim must fail.

Finally, Plaintiff final cause of action under the Equal Pay Act must also fail. Of note,
Plaintiff’s claim is time-barred. Plaintiff admits that her position of Customer Service Supervisor,

was subordinate to the position of Customer Service Manager, the position that Lippert held

2
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through November 2009. (UMF 3-5.) Lippert also held a number of other positions concurrently,
which Plaintiff did not. (UMF 4.) As Plaintiff cannot demonstrate that she performed equal work
as a male counterpart, she cannot even meet her initial burden for such a claim, which must fail.
As demonstrated below, Plaintiff’s claims are based on her subjective belief of bias and a
hostile work environment. She can point to nothing more than assumptions and speculation to
support her claims and Defendants respectfully request that the Court grant their motion for

summary judgment in its entirety.
IL STATEMENT OF FACTS
A. Background and Earlier Employment

Plaintiff began her employment at the District in 2004. Her colleague, Marc Lippert
(“Lippert”), has worked at the District for over 20 years. (UMF 1-2.) For several years up until
November 2009, Lippert held the position of Customer Service Manager. In addition to
overseeing Customer Service, he also oversaw Water Conservation, Public Information, and Meter|
Reading. (UMF 3-4.) Beginning in November 2009 through sometime in 2010, Plaintiff held the
position of Interim Customer Service Supervisor. The position of Customer Service Manager is a
superior position to the position Plaintiff held of supervisor. (UMF 5-6.)

Plaintiff raised concerns about Lippert to her supervisor in 2010, contending that he
engaged in sexual harassment of employees. She did not raise concerns to anyone else. (UMF 7.)

B. Employee Complaints, Investigation, and Paid Administrative Leave

In 2010 and 2012, Plaintiff had been counseled and disciplined at work for bullying and
insubordination. (UMF 8.) On one of those occasions, Plaintiff lied about providing a document
to a Board member of the District, her husband Phil Butler. (UMF 9.)

In April 2012, employees submitted complaints to the District regarding Plaintiff. (UMF
12.) Plaintiff was placed on paid administrative leave on June 1, 2012. (UMF 14.)

C. Plaintiff’s Return to the District and Resignation

Plaintiff met the new General Manager, Havener, when she returned from paid
administrative leave on June 24, 2013. Havener and Cerri, Plaintiff’s supervisor, sought to work
with Plaintiff to help Plaintiff be successful in her transition back to the office. (UMF 15-17.) In
particular, Cerri wanted to set forth expectations for Plaintiff and gave her a performance
improvement plan (PIP), which identified those expectations and that was provided to Plaintiff.
Cerri prepared the PIP before the meeting and Plaintiff agreed to follow the PIP. (UMF 18-21.)

Plaintiff thought it was reasonable for the District to note areas of deficient performance as

a way to give Plaintiff full awareness in how tg) improve. (UMF 22.) Plaintiff understood that
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violation of the performance improvement plan may result in discipline up to and including
termination. (UMF 23.) Plaintiff did, however, agree that it would be disappointing for a
supervisor to hear that an employee did not want to move on from the past. (UMF 24.)

It was during the June 24, 2013, meeting, that Plaintiff first told the District that she had
suffered from depression. Cerri then asked if Plaintiff was capable of working in light of her
report. (UMF 25.) Plaintiff then questioned whether Cerri was capable of being Plaintiff’s
manager because she did not think that Cerri had been capable before Plaintiff went on medical
leave. Plaintiff agrees that it was rude to question her supervisor in this manner. (UMF 26.)

A few days later on June 27, 2013, Cerri and Havener met with Plaintiff again to check on
Plaintiff’s progress on the PIP and to provide assistance to her. (UMF 29.) Based on the events of|
June 24, Havener presented Plaintiff with written warnings regarding Plaintiff’s performance since
her return. (UMF 30.) Plaintiff again stated that she did not trust Cerri. (UMF 31.) Cerri and
Havener found Plaintiff’s demeanor and words to be insubordinate and disrespectful during the
meeting. (UMF 32.) As a result of the insubordinate and disrespectful behavior, Havener placed
her on paid administrative leave for the remainder of the day and ordered her to return the next
morning at 7:30 a.m. (UMF 35.)

During the meeting, Plaintiff requested time off to see her therapist. The District granted
this request. Plaintiff also sought to take a vacation day and the request was denied. Plaintiff]
wanted to take the vacation day only because she believed she was topping out and could lose a
vacation day. (UMF 33, 34.) After the meeting, Plaintiff abandoned her District keys and badge
in front of Human Resources. This signaled to the District that Plaintiff quit. (UMF 37-39.)

After Plaintiff contacted the District later that day, she stated that she did not intend to quit.
After some discussion, Cerri instructed Plaintiff to return on Monday, July 1, 2013, at 9:00 a.m., to
discuss the possible revocation of her resignation. (UMF 40-42.) Plaintiff mentioned the
possibility of seeing her therapist that morning and Cerri responded to let her know if that was the
case. (UMF 43.) Plaintiff did not arrive as directed and Cerri received no information about any
therapy or doctor’s appointment. (UMF 44-47.) Plaintiff apparently saw her physician that

morning when she instructed the physician to place her off from work. (UMF 48.)

D. Plaintiff’s Admissions that She Was Not Treated Differently Due to Any
Protected Trait

No one made any derogatory comments about Plaintiff’s age, gender, or about stress leave.
(UMF 49-52.) Furthermore, Plaintiff never told anyone at the District that she had a disability that

affected her ability to perform her job. (UMF 53.) Plaintiff never asked for any accommodations
4
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or assistance to perform her job based on any disability. (UMF 54.) Notably, no medical
professional informed the Plaintiff that the Plaintiff was incapable of working. (UMF 55.)

Plaintiff also agrees that, upon her return to the District, her conversations with Cerri and
Havener were strictly work-related. (UMF 58.) Plaintiff further agrees that it is not bullying to
be expected to perform her job in a satisfactory manner. (UMF 57.)

E. Plaintiff’s Withdrawn Grievance

Plaintiff submitted a grievance, which was later withdrawn, disputing the resignation. In
it, she did not contend that gender/sex, race, or disability played a part. (UMF 59-63.)

F. The District’s Policies, Procedures, and Training

The District had policies and procedures regarding the prohibition of harassment,
discrimination, and retaliation, and Havener, the General Manager, had training in accommodating
employees with disabilities. (UMF 64-65.)

G. Earlier Procedural History

Plaintiff mailed her government claim form to the District on or about September 20, 2013.
(UMF 66.) Plaintiff submitted her claim to the DFEH on December 30, 2013. (UMF 67.)

III. ARGUMENT

A. THE STANDARDS FOR SUMMARY JUDGMENT AND/OR SUMMARY
ADJUDICATION OF ISSUES PROVIDE FOR THE LIBERAL GRANTING
OF SUCH MOTIONS

The revised summary judgment/summary adjudication statute has shifted the standards to

that of the liberal federal court standards for granting such motions. (Haven v. Hickenbottom
(1995) 41 Cal.App.4th 168, 186.) A defendant is entitled to summary judgment or adjudication by
demonstrating that the plaintiff has no evidence to support one or more of the elements of his
cause of action, or that there is a complete defense to the cause of action. (Code Civ. Pro.
§437¢c(n); Addy v. Bliss and Glennon (1996) 44 Cal.App.4th 205, 212.) Plaintiff can defeat
summary judgment or summary adjudication only by setting forth specific facts showing that a

triable issue of one or more material facts exists as to that cause of action. (/d.)

B. ADMISSIONS MADE BY AN OPPOSING PARTY ARE CONTROLLING
FOR PURPOSES OF A MOTION FOR SUMMARY JUDGMENT/
ADJUDICATION

Party admissions are particularly important in determining a summary judgment/

adjudication motion. “When a defendant can establish a part of his defense with the admissions
offered by plaintiff, the admissions are considered so valuable that contradictory affidavits may be
disregarded.” (Nunez v. R’Bibo (1989) 211 Cal.App.3d 559, 563 (emphasis added).)

In particular, Plaintiff testified that all of her conversations with Cerri and Havener in June
5
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